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PREFACE. 


The  following  notes  were  preparea  for  the  meeting 
of  the  Illinois  State  Bar  Association,  which  took  place 
in  Chicago  last  July 

The  lack  in  the  past  of  exact  information  as  to  how 
and  why  the  French  language  and  the  French  la^g 
were  given  an  official  status  in  the  Province  of  Quebec, 
led  to  nuuiy  requests  for  a  copy  of  the  paper,  and  in 
preparing  the  matter  for  pamphlet  form,  some  slight 
alterations  have  been  made.  As  the  text  of  the  old 
documents  is  not  .usually  accessible,  it  has  been 
thought  advisable  to  print  as  an  appendix  the 
article  of  the  Treaty  of  Paris  which  relates  to 
Canada,  as  well  as  the  terms  of  the  capitulations  of 
Quebec  and  Montreal.  At  the  same  time,  Mr.  John 
Reade,  F.R.S.C.,  has  been  so  kind  as  to  contribute 
some  notes  on  the  recognition  of  the  French  language 
by  the  Imperial  Parliament  and  to  trace  the  legislation 
which  established  that  language  in  Canada  as  an 
oiGcial  tongue. 


Afontreal,  ist  June,  1903. 


W.  J.  W. 


NOTES  ON  THE  SOURCES  AND  DEVELOP- 

MENT  OF  THE  LAW  OF  THE  I'ROVLN'CE 

OF  QUEBEC. 

LAST  fall  the  Bar  of  the  District  of  Monlroal  had 
the  honor  to  entertain  your  representative,  the 
Hon.  Mr.  Justice  Jesse  Holdoni,  on  tlie  occa- 
sion of  our  annual  dinner.  In  visitinjj  tlic  court  In  luse. 
Judge  Holdoni  noticed  that  proceedinj;s  were  con- 
ducted in  the  French  as  well  as  the  English  language, 
that  counsel  in  add'"'"ssing  the  court  used  both  of  these 
languages,  and  that  in  some  ca.scs,  where  both  the 
parties  spoke  French,  the  trial  procectled  in  that  lan- 
guage alone.  When  I  had  accepted  the  courteous 
invitation  of  your  association  to  be  present  at  this  an- 
nual meeting,  the  judge  was  good  enough  to  say  that 
a  few  notes  by  way  of  explanation  of  the  use  of  the 
French  law  and  the  French  language  in  the  British 
Province  of  Quebec  might  be  of  interest. 

To  those  of  you  who  have  studied  the  history  of 
this  continent,  or  even  of  this  State  of  Illinois,  what 
I  shall  have  to  say  may  lack  in  novelty  as  it  will  be 
already  more  or  less  familiar.  To  those  of  us  who 
have  sought  to  learn  something  of  the  history  of 
our  own  Province  of  Quebec,  the  early  history  of 
this  State  was  naturally  included  in  the  research,  be- 
causes,  strange  as  it  may  seem,  the  limits  of  the  Prov- 
ince of  Quebec  at  one  time  extended  as  far  westward 
as  the  Ohio  and  comprised  within  its  bounds  what  is 
to-day  your  prosperous  and  flourishing  State  of  Illi- 
nois. You  have  preserved  such  names  as  Joliet,  Mar- 
quette and  Lasalle,  pioneers  in  the  field  of  exploration 


and  missionary  enterprise.  The  first  white  men  to 
tread  the  shores  of  your  great  lakes  were  either  na- 
tives of  or  residents  in  the  Province  of  Quebec,  and 
made  their  way  up  the  St.  Lawrence  and  the  Ottawa 
either  to  promote  their  commercial  interests  by  the 
fur  trade  or  to  spread  the  gospel  among  the  Indian 
tnbes  who  then  roamed  the  forests. 

Up  to  the  year  1763  all  the  territory  to  the  north 
of  the  then  British  colonies  owed  allegiance  to  the 
King  of  France,  and  in  the  Province  of  Quebec  the 
French  law  exclusively  was  administered.     This,  as 
you  will  remember,  was  before  the  systematizing  spirit 
of  Napoleon  had  created  the  code  which  bears  his 
name  and  which  remains  one  of  the  finest  monuments 
to  his  brilliant  genius.    Even  at  that  time  there  had 
been  various  codes,  all  deriving  their  inspiration  from 
ttie  great  Code  of  Justinian  and  bearing  the  name  of 
Coutumes  or  Customs,  the  chief  of  which  was  known 
as  the  Coutume  de  Paris,  and  furnished  the  statutory 
law  for  the  northern  and  central  part  of  France.    This 
Coutume  de  Paris  was  the  text-book  of  the  Canadian 
lawyers,  many  of  whom  had  been  trained  in  France 
as  It  was  then  the  custom  to  send  out  the  law  officers 
and  other  officials  administering  the  government  of 
Jie  province,  and  some  of  these  were  accompanied  by 
their  secretaries,  also  lawyers,  or  other  students  of 
thelaw.  who  had  come  to  settle  in  the  colony. 

The  government  of  Quebec  under  the  French  king 
was  m  the  hands  of  a  lieutenant-governor,  associated 
with  vhom  were  an  intendant  and  the  bishop,  and 
tiiese  formed  what  was  called  the  sovereign  council, 
from  which  you  will  see  that  at  that  time  there  was 
no  cleavage  between  church  and  state.  The  sovereign 
council  promulgated  edicts  and  ordinances,  either  in- 


troducing  and  enregistering  French  laws  which  were 
apphcable  to  the  province  or  legislating  upon  matters 
of  local  administration  and  interest.  This  period  in 
Canadian  history  is  extremely  picturesque  and  would 
easily  furnish  material  for  a  paper  in  itself. 

It  is  not  necessary  to  deal  particularly  with  the 
French  law  which  was  in  force  in  1763,  as  such  of 
It  as  remained  will  be  referred  to  later  on.    As  you 
will  remember,  England  and  France  were  at  war   a 
British  fleet  had  sailed  up  the  St.  Lawrence  and  was 
laying  siege  to  the  citadel  of  Quebec     General  Am- 
herst was  marching  upon  Montreal.     On  the  8th  of 
September,  1760,  the  Marquis  of  Vaudreuil,  the  gov- 
ernor and  lieutenant-general  for  the  King  of  France 
in  Canada,  submitted  articles  of  capitulation  at  Mont- 
real, which,  after  some  modification,  were  agreed  to 
by   Major-General  Amherst,   commander-in-chief  of 
His  Bntannic  Majesty's  troops  and  forces  in  North 
America.    On  the  i8th  of  September  in  the  previous 
year  Quebec  had  fallen,  and  Mr.  de  Ramsay,  the  king's 
lieutenant,  commanding  the  high  and  low  towns  of 
Quebec,  chief  of  the  military  order  of  St.  Louis,  sub- 
mitted terms  of  capitulation,  which,  being  also  modi- 
fied, were  finally  granted  by  their  exceUencies  Ad- 
miral Saunders  and  General  Townshend,  commanding 
the  troops  of  His  Britannic  Majesty.    The  final  treaty 
known  as  th-  Treaty  of  Paris,  was  concluded  on  the 
lotn  of  February,  1763.* 

The  article  of  tlie  treaty  of  peace  with  which  we 
are  concerned  in  the  present  enquiry  is  Article  4th 
which  provides:  "His  most  Christian  Majesty  cedes 
and  guarantees  to  His  Britannic  Majesty  in  full  right 

A^ndi  J*  *"'''''''  "^  Capitulation  of  Quebec  and  Montreal  see 


Canada,  with  aU  its  dependencies,  as  weU  as  the  Island 
of  Cape  Breton  and  all  the  other  Islands  and  coasts 
in  the  Gulf  and  River  of  St.  Lawrence,  and  in  general 
everything  that  depends  on  the  said  countries,  lands, 
islands  and   coasts,   with  the  sovereignty,  property 
and  possession,  and  all  rights  acquired  by  treaty  or 
otherwise,  which  the  most  Christian  King  and  the 
Crown  of  France  have  had  till  now  over  the  said  coun- 
tries, islands,  lands,  places,  coasts  and  their  inhabitants, 
so  that  the  most  Christian  King  cedes  and  makes  over 
the  whole  to  the  said  King  and  to  the  Crown  of  Great 
Britain,  and  that  in  the  most  ample  manner  and  form, 
without  restriction  and  without  any  liberty  to  depart 
from  the  said  guarantee  under  any  pretense,  or  to 
disturb  Great  Britain  ip  the  possession  above  men- 
tioned. 

"  His  Britannic  Majesty  on  his  side  agrees  to  grant 
the  liberty  of  the  Catholic  religion  to  the  inhabitants 
of  Canada.  He  will  consesquently  give  the  most  ef- 
fectual orders  that  his  new  Roman  Catholic  subjects 
may  profess  the  worship  of  their  religion  according 
to  Ae  rites  of  the  Romish  Church,  as  far  as  the  laws 
of  Great  Britain  permit. 

"H-s  Britannic  Majesty  further  agrees  that  the 
French  inhabitants,  or  those  who  had  been  subjects 
of  the  most  Christian  King  in  Canada,  may  retire  with 
all  safety  and  freedom  wherever  they  shall  think  pro- 
per, and  may  sell  their  estates,  provided  it  be  to  sub- 
jwts  of  His  Britannic  Majesty,  and  bring  away  their 
effects  as  weU  as  their  persons  without  being  restrained 
in  their  anigration  under  any  pretense  whatever,  except 
that  of  debts  or  of  criminal  prosecutions.  The  term 
limited  for  this  emigration  shall  be  fixed  for  the  space 
of  eighteen  months,  to  be  computed  from  the  day  of 


the  exchange  of  the  ratification  of  the  pres.  nt  treaty." 
There  is  nothing  beyond  this  in  the  treaty,  and,  as 
you  will  have  observed,  there  is  nothing  whatever  in 
regard  to  either  the  French  language  or  the  French 
law.  I  mention  this  particularly  because  of  a  verj* 
general  misapprehension  which  exists  in  Canada  itself 
that  the  French  law  in  the  Province  of  Quebec,  and 
the  use  of  the  French  language  are  founded  upon 
treaty  rights. 

By  the  proclamation  issued  on  the  7th  of  October, 
1763,  and  intended  to  give  effect  'he  provisions  of 
tlie  treaty,  the  English  law  was  dei  red  to  be  in  force 
in  Canada.  The  clause  in  the  proclamation  reads  as 
follows : — 

"And  whereas  it  will  greatly  contribute  to  tl  .  speedy 
settlmg  our  new  Governments,  that  our  loving  subjects 
should  be  informed  of  our  Paternal  care  for  the  secur- 
ity of  the  liberty  and  properties  of  those  who  are,  and 
shall  become,  inhabitants  thereof ;  we  have  thought  fit 
to  publish  and  declare,  by  this  our  Proclamation,  that 
we  have,  in  the  Letters  Patent  under  our  Great  Seal  of 
Great  Britain,  by  which  the  said  Governments  are  con- 
stituted, given  express  power  and  direction  t^  '>ur 
Governors  of  our  said  colonies  respectively,  that  so 
soon  as  the  state  and  c'rcumstance  of  the  said  col- 
onies will  admit  thereoi,  they  shall  with  the  advice  and 
consent  of  the  Members  of  the  Council,  summon  and 
call  general  assemblies  within  the  said  governments 
respectively  in  such  manner  and  form  as  is  used  and 
directed  in  those  colonies  and  provinces  in  America 
which  are  tmder  our  immediate  government;  and  we 
have  also  given  power  to  the  said  Governors,  with  the 
consent  of  our  said  Councils,  and  the  Representatives 
of  the  people,  so  to  be  summoned  as  aforesaid,  to 
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'foresaid; a,,'peri;thaw"''t  T.''  T'  " 
our  said  colonies  mav  r,^«fi^    "^      '        ^^^so^'ng  to, 

Realm  of  England;  for  whicTpi^sl  ^e  .?  °'°'"" 
power  under  our  Great  Se.l  .«  :?^^'  ''*''*  8^^*" 
said  colonies  respecJ^ L  to  ?°''™°''  °^  °"'- 

the  advice  of  our^  70^  ""^  ^°"^*''"*^'  ^'^^ 
Judicature  and  pubt  jSketith^^''"''^'  '^"""^  °' 
for  the  hearing  and  dl!!!"  ^^^  "^'^  <=°'°"'«, 

crin^inalascivu'ac^o'dt^rSidr?'  "  ^^" 
near  as  may  be,  agreeablefo  °he  ilw^l  F^"'7'  !,"^'.'' 
J'berty  to  all  persons,  who  may^TL  ^h  ^^T'^'^'*'' 

tions.\:  s!t 'or;^!:;  rn:j?^-^°- -^ --- 

This  entir^^Sol^X^Frch^al^^  ?^^- 

olic,  with  the  exceoHon  «/    /         ^*^  ^°™*"  Cath- 

ants.    Theme^ofhrfor"     '"°''*''"'°°''''°**^^*- 
not  as  you  u^ersten^  t.^'  "°^*  P^«  ^^^e  notaries, 

notary  of  ol^Se  tht  ,o''S  '"■*''"  ^*^*^'  ''"^  *e 

the  Original  deeTStw^^^  ™""*"'  T"*-^  °^ 
signature  of  the  notan.  Z,  •  ^^'^'  "^""g  the 
copies  of  which  untrVZ;  "  '"  P""^"'°"'  -^ 
-e  equivalent  to^uTenT  S^  Tj^:^; 
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readily  understand  that  under  these  circumstances  the 
sudden  change  from  the  civil  law  of  France  to  the 
common  law  of  England  was  far  from  being  an  easy 
matter.    It  was  but  natural  that  the  attempt  to  intro- 
duce the  English  law  should  lead  to  no  little  confu- 
sion.   Some  of  the  correspondence  which  is  preserved 
in  the  Canadian  archives  makes  interesting  reading 
even  at  this  date.     For  instance,  on  the  20th  June, 
1767,  Lord  Shelbume  wrote  to  Governor  Carleton  as 
follows :    "As  the  right  administration  of  government 
in  Quebec  is  a  matter  of  the  greatest  importance  to  that 
province,  the  improvement  of  its  civil  constitution  is 
under  the  most  serious  and  deliberate  consideration. 
....    Every  light  which  can  be  procured  on  this 
subject  will  be  material,  as  well  as  every  information 
which  can  tend  to  elucidate  ho,v  far  it  is  practicable 
and  expedient  to  blend  the  English  with  the  French 
laws,  in  order  to  form  such  a  system  as  shall  at  once 
be  equitable  and  convenient,  both  for  His  Majesty's 
old  and  new  subjects,  in  order  to  the  whole  being  con- 
firmed and  finally  established  by  authority  of  Parlia- 
ment."   The  old  subjects  referred  to  were,  of  course, 
the  English  people,  who  had  come  out  after  the  ces- 
sion, while  the  new  subjects  are  the  French  Canadians. 
Much  study  was  given  to  the  question,  and  a  number 
of  reports  by  men  of  prominence  and  learning  were 
submitted  and  duly  considered  by  the  British  govern- 
ment. 

Apart  from  that,  merchants  and  others  sent  memor- 
ials and  after  much  deliberation  and  a  very  interesting 
debate,  an  act  was  passed  in  1774,  in  the  last  days 
of  the  session  of  the  Imperial  Parliament,  known  as 
the  Quebec  Act,  14  George  III,  Chap.  83.  One  feature 
which   is  particularly  noticeable  throughout  all   the 


la 


discussion  IS  that  both  the  old  and  new  suhiect, 
«n  their  desire  to  preserve  thrFnl^T  ^        *^**'' 
rather  than  the  Fren^7ystel      w    '""""*'  '"^ 
Quebec  Act  continues  This  s^Tem  of     °"- ",  °'  ^"^ 
force,  and  states  mth  ^  I.     °'  """'"*'  '^^  in 

"Whereas  JielUl  ^I?"*''"  '°  '^^  »«=*'«»  that 
of  England  '?r"2  ""^  '""'^^  °^  **^  C"™"-'  Law 
from  the  us;  Sit  hlv"^'*^  ^"^  ^^^-"tages  resulting 

•luring  vvWch  it TT"  °'  T''  '^"^  "'"*^  y«"« 
Since^that  date  it  4^  h""'"""'^  adn,iniste«d.'- 
to  deviate  from  the  E„H  .  '"  ^"'"''"^^  ^^^'"We 
ters.  and  cons^u^  tfS  is  theT  '\"''"'"^'  '"^^- 
istered  to-dav^  th.  V  '^"^  '^'"^^'^  «  a^min- 

at  the  p"  sem  "time  ^1^  ^"^"^^^  °^  — • 
power  to  legasate^ncW-f '""'"'  °^  ^^^  has 
the  almost  S Ha^Jn  Tn^v.^  ^^^  ^" 

the  subject  a^  luZll^fZ:  "'"  ''"  '""^'^  °^ 
have  also  continued  7h  ^°"'"  °*"  legislators 

had  been  Trl"  edtw'';^  ^^"j-nal  law  which 
pendence.  "^  ^^'  Declaration  of  Inde- 

ProviL^of  QuTbe:'^'^  TT  '~""^^"«  °^  *^« 

previously  meS^Xsteto't'f"'^'  "  *^^ 
long.    The  full  des-  4nHnn  '"'^  ^°"  ""^^  In- 

tones, islands  and  cCLr^T^  "AH  the  tern- 
longing  to  the  Cmwn  oTr  '"  ^""^  ^""*=*  ^ 
the  South  by  a  Hrflm  .^'t  ^"**'"'  "^^^^^  «" 

the  highlani'JSJrdt'l:'^'^'^^'*'^^^ 
themselves  into  the  '^Tt  ""*"    *^*   ^Pty 

fall  into  the   ^   to  !  n.   r''?  ^'■°'"  *°^  ^^fc^ 
t«e  sea,  to  a  pomt  m  forty-five  degrees  of 
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northern  latitude  on  the  eastern  bank  of  the  Rivet 
Connecticut,  keeping  the  same  latitude  directly  West 
through  Lake  Champlain  until  in  the  same  latitude 
it  meets  the  River  St.  Lawrence.     From  thence  up 
the  eastern  bank  of  the  said  river  to  the  Lake  Ontario ; 
thence  through  the  Lake  Ontario  and  the  river  com- 
monly called  Niagara,  and  thence  along  all  the  eastern 
and  southeastern  bank  of  Lake  Erie,  following  the  said 
bank  until  the  same  shall  be  intersected  by  the  northern 
boundary  granted  by  the  charter  of  the  Province  of 
Pennsylvania,  in  case  the  same  shall  be  so  intersected, 
and  from  thence  along  the  said  northern  and  western 
boundaries  of  the  said  province  until  the  said  western 
boundary  strike  the  Ohio,  but  in  case  the  said  bank 
of  the  said  lake  shall  not  be  found  to  be  so  intersected, 
then  following  the  said  bank  until  it  shall  arrive  at  the 
point  of  the  said  bank  which  shall  be  nearest  to  the 
northwestern  angle  of  the  said  Province  of  Pennsyl- 
vania, and  thence  by  a  right  line  to  the  said  north- 
western angle  of  the  said  province,  and  thence  along 
the  western  boundary  of  the  said  province  until  it 
strike  the  River  Ohio,  and  aiong  the  bank  of  the  said 
river  westward  to  the  banks  of  the  Mississippi,  and 
northward  to  the  southern  boundary  of  the  territory 
granted  to  the  Merchants  Adventurers  of  England 
trading  to  Hudson's  Bay,  and  also  all  such  territories, 
islands  and  countries  which  have,  since  the  loth  Feb- 
™afy.  ^763>  been  made  part  of  the  government  of 
Newfoundland,  be  and  they  are  hereby,  during  His 
Majesty's  pleasure,  annexed  to  and  made  part    and 
parcel  of  the  Province  of  Quebec,  as  created  and  estab- 
lished bv  the  said  royal  proclamation  of 


ber,  1763.' 


7th 


By  the  5th  section  of  the  act,  the  religion  of  the 


Ovurd^of  Ron,e  w..  authorised  in  the  foHowing 

hereby  declared  that  HrMaie^v'.K-''^'''""'  '*  » 
the  religion  of  the  Church  oRle'!?^^^ 
Province  of  Oueber  ««„  u  T?*  °'  *'"** '"  ^he  said 
exercise  of  t^e  X^o^T'  S^  *"'  «'J°>'  ^''^  ^^^e 
ject  to  the  kinV7  uZlV  ;  ?"'^  °^  ^*»"«  »"h- 
by  an  act  n^ade^j^  t^eSTeafofTn'  "'  "^*""''*^ 
Elizabeth  over  all  the  d^-  *''*  "'«"  °^  Q^een 

then  did  or  .ulZ'S'^ZZt  TtheT  ^'^^^ 
Crown  of  this  realm  and  tho*  Vi,  ,  **  imperial 
church  may  hold  r^dv.  ^  •'  '''''^  °^  ^'^'^  ««'<« 
dues  and  n>hts  wiT  '         "^  ""^^^  ^''"^  accustomed 

Shall  Profe^ft^stXoi^'^"'  ^^^"^  °"^^  ^ 

•enXete^rSlh^^iSe'L^r 7  "^'  ^^^  ^^  *« 
tenance^and  sL^^rt  ofl^eTo^^f  °"  ^  ^''^  "'*- 
the  said  province    (A  Sc^of£,HL"'  '^"^  *'^'" 
Reserves  was  su,^.s,uZ;'^T's^7or^^^^ 
Const  Act.  Sec  36.  31  G^.  it  i;^       *^"  P"^^" 

««  fr::r:i/„ -,f,;;;j  -st  in^portant.  and  is 
ity  aforesud.  that'aS^His  m^^^^^^^^         '^'^^  -*- 
within  the  Province  oTou.t^Z^^''^  '''^^'''' 
and  Communities  only  «c^  *'  ^"''P°"^  O'-d*^' 
enjoy  their  propert/Ld  ,?!    '  ^^  "^"^  ^°^^  ^^ 
all  customs  MdSes  rL^  T°"''  ^^^'^^'^^  ^'th 
civil  rights  hTas  Sf«        T  *''""*°'  *"*»  ^1  other 
as  if  thf  sa  d  prSiS;n  '^  '  '"'  '^*^'°'^  -*""- 
other  acts  ^^t:^:.2sZT'^Z^'^  ^' 
as  may  consist  with  thS  Ln-  "^  '"*'^*='  ^^ 


Britain;  and  that  in  all  matters  of  controveny,  relative 
to  property  and  civil  rights,  recourse  shall  be  had  to 
the  laws  of  Canada  as  the  rule  for  the  decision  of  the 
«ame;  and  all  causes  that  shall  hereafter  be  instituted 
in  any  of  the  Courts  of  Justice  to  be  appointed  within 
and  for  the  said  province  by  His  Majesty,  his  heirs 
and  successors,  shall  with  respect  to  such  property 
and  rights  be  determined  agreeably  to  the  said  laws 
and  customs  of  Canada,  until  they  shall  be  varied  or 
altered  by  any  ordinances  that  shall,  from  time  to 
time,  be  passed  in  the  said  province  by  the  Governor, 
Lieutenant-Governor  or  Commander-in-Chief  for  the 
time  being,  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  of  the  same,  to  be  appointed  in 
manner  hereinafter  mentioned.     14  Geo.  iii,  cap.  83, 
sec.  viii  (1774).* 

By  the  loth  section  wills  were  authorized  to  be 
made  and  executed  either  according  to  the  laws  of 
Canada  or  according  to  the  forms  prescribed  by  the 
laws  of  England. 

Then  follows  the  i  ith  section,  already  quoted,  which 
introduces  the  criminal  law  of  England. 

In  regard  to  the  civil  law,  provision  was  made  for 
the  appointment  of  a  council  in  section  12,  as  follows : 
"And  whereas  it  may  be  necessary  to  ordain  many 
regulations  for  the  future  welfare  and  good  govern- 
ment of  the  Province  of  Quebec,  the  occasions  of  which 
can  not  now  be  foreseen,  nor,  without  much  delay  and 
inconvenience  be  provided  for,  without  intrusting  that 
authority,  for  a  certain  time,  and  under  proper  restric- 
tions, to  persons  resident  there;  and  whereas  it  is  at 
present  inexpedient  to  call  an  Assembly,  be  it  there- 

•This  section  is  not  quoted  in  the  paper  as  originaUy  pre- 
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fore  enacted  by  the  authority  aforesaid.-That  it  ihall 

"..orh*"  '""'"'  '°'"  "•'  ^^"^"^>^'  »••'  heir,  a'd't 
ce..or.  by  warrant  under  hi.  or  their  Signet  or  Si«, 

Manual,  and  with  the  advice  of  the  PrivrSmiJi  !^ 

sf  *  T^  *?^'"^  -  ~"-" '-  t^cTff^rofth*: 

t^   arH?'?"*'  twenty-three,  nor  le..  than  .even- 
T^l^Jl     ^^"*^'  '''"  ''••"  '^"'^  '"<=«="«'"  -hall 
o^ab^cen?  ^PP^f;*"^'  "PO"  the  death,  removal 
or  abwnce  of  any  of  the  member,  of  the  uiid  council 
m  hke  manner  to  constitute  and  appoint  such^d  ^ 

supply  the  vacancy  or  vacancies;  which  council,  w  ai>. 
pomted  and  nominated,  or  the  major  part  ther^f  shaH 
have  power  and  authority  to  make  oSimmcL  for  tJe 

.W  '  "T^^r  ""^  ^  government  of  the  «id  prov! 
|nce  with  the  consent  of  His  Majesty's  governor  or 
m  h,,  absence,  of  the  lieutenant-govern^ T^^ ' 
mander-in-chief  for  ti,e  time  being."  '        ^" 

passed  h^^^T  T^'  ^""''^^  '^'^^  ordinances 
passed  by  the  council  must  be  submitted  for  the  roval 
approbation  and  may  be  disallowed.    There  a^eoZ" 
s.oj«  also  as  to  who  shall  constitute  a  q'u^rT  o'f'he" 

crift.!?*^;?'  u**"'  *'''*  *«  J*P»l«tive  power  was 

Z  he  e£t  of  nL"'*"*"'*'  **'^  P^'"''  *hich 
be  the  F^ifo  P'°^*""'"fi^'  «t«>ducing  or  continu- 

FrfnT  ?*"  u  "  '^^  °^  °"'  °^"  J»w  has  always  been 
French,  but  this  does  not  mean  that  *h«  t     •  ^  . 
has  been  wholly  influencedTle^l^t^  ^^^^^^^^^^ 
when  amendment,  were  being  mafe  ^  ^"^"^ 
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It  hat  alio  been  a  matter  of  lomc  dispute  as  to  just 
how  the  French  language  came  to  be  used  as  the  offi- 
cial  language  of  the  province,  and  one  of  the  languages 
of  the  courts.    As  I  have  pointed  out.  this  is  not  stipu- 
lated for  m  the  treaty,  nor  is  it  specially  provided  for 
m  the  Quebec  Act.  but  it  appears  that  on  the  15     of 
November.  1765.  the  Lords  of  the  Council,  that  is.  the 
Impenal  Pnvy  Council,  had  sent  instructions  for  the 
publication  of  ordinances  in  French,  for  the  admission 
to  the  law  courts  of  French-Canadian  jurors,  similarly 
extending  permission   for  advocates,  attorneys,  and 
proctors  to  plead  in  French.* 

An  ingenious  argument  appeals  to  the  authority  of 
international  law  for  the  proposition  that  the  French- 
Canadians  retained  everything  of  *hich  they  were  not 
deprived  by  the  treaty;  that  the  treaty  did  not  abolish 
the  use  of  the  French  language  and  consequently  it 
was  retained,  as  a  sort  of  vested  right.    The  terms  of 
this  treaty  are  sufficiently  clear  and  indicate  that  Can- 
ada became  British.    The  official  language  of  Great 
Britain  became  the  official  language  of  this  country. 
At  the  same  time  the  use  of  the  French  language  was 
not  prohibited  any  more  than  the  use  of  any  other 
foreign  tongue,  but  only  upon  similar  conditions.    The 
clarni  is  for  the  official  use  of  the  French  language  and 
this  appears  to  have  no  foundation  in  the  treaty. 

During  the  first  third  of  the  century  after  the 
conquest,  in  practice,  the  placarts,  ordinances  and 
other  documents  had  to  be  translated  into  French  and 
mterpreted  in  French  and  the  proceedings  in  the  courts 
were  necessarily  largely  in  French.  How  far  the  use 
of  their  language  might  be  understood  to  be  included 
in  the  civil  rights  assured  to  the  French-Canadians  by 
the  Quebec  Act  is  an  interesting  legal  question. 
•  Kingsford's  History  of  Canada,  Vol.  5,  page  198; ~ 


Il 

thJ"ubrecf Ti'r'"""'  ^"  '^ " "°  '«'«^«  to 

»TJL    /.     r    *  '■"«»«««  <l"«tion  being  left  for  let- 
tlemeut  to  the  cour«j  of  event..    The  ab^Tnce  of  dTfinl 

Wy.     The  Ugi.Iature  of  Lower  Canada  (the  newlv 
«>nstjtuted  province)  .et  on  the  ,;th  ZJnt^^ 

fr^^A    the  Council.    I„  the  selection  of  a  S^a^cr 

ably  urged.    One  of  the  members  who  spoke  on  that 

a  knowledge  of  both  tongue,  as  essential  to  a  right 
discharge  of  the  Speaker's  duties,  Mr.  P  L  P^et 
.ns-sted  with  equal  emphasis  that  the  oJal  tn^ 
-the  language  of  the  state,  the  language  to  be  u!S 
.n  addressmg  the  Governor,  as  the  K^g's  ^res«,^ 
t.vc.  was  English.  He  was.  himself,  a  Fr^cS  Can- 
adian and  French  was  his  mother-speech.  bThe  heW 

adl  theW  :\  '•"'''  *"•  F«"«h-Canadia„s  must 
adc^t  he  English  language;  but.  till  that  "  happy  revo- 

h   Lr"  '*=~7''^\«d'  he  thought  it  becomSg  that 
the  Speaker  on  whom  they  fixed  their  choice  should  i 
able  to  express  himself  in  English  as  well  as  in  French 
The  choice  fell  upon  the  Hon.  J.  A.  Panet.  "7^0^ 

J^rTtredfT«°'  *•  Q"*'-  ^"'"  -ho  had 
been  returned  for  the  upper  town  of  Quebec."  It  was 
confirmed  by  the  Lieutenant-Governor* 
cJ^T'^°T"^  **  ^"""*^*»  °*  *he  Assembly  was 
SS:t°;:'a^.'""'°"'  ^"'  *"^  '''  ^--"^'^  '^^'  '•" 
On  the  roth  of  February.  1838.  the  working  of  the 

*  See  Chri»tie-s  Hist.  L.  C,  I.  ia77^ 


Coiwtitutional  Act  was  suspended,  and  on  the  a3rd  of 
July,  1840,  ^he  Union  Act  became  law.  By  the  4i»t 
•ection  of  that  Act  it  was  distinctly  enacted  that,  "after 
the  said  reunion  of  the  said  two  provinces,  all  writs, 
proclamations  ....  and  all  joumuls,  entries 
and  written  or  printed  proceedings  of  what  nature  so- 
ever of  the  said  Legislative  Council  and  Legislative 
Assembly  and  each  of  thi*m  respectively  .... 
shall  be  in  the  English  language  only."  This  enact- 
ment did  not,  however,  prevent  "translated  copies" 
being  made,  so  long  as  such  copies  were  not  kept 
among  the  records  or  deemed  to  have  the  force  of  an 
original  record. 

By  an  act  passed  on  the  14th  of  August,  1848,  all 
that  related  to  the  use  of  the  English  langi'age  in  the 
Union  Act  was  repealed,  so  that  the  Legislature  of 
Canada  might  make  regulations  on  the  subject  as  might 
be  deemed  advisable. 

In  reality,  the  Legislature  had,  in  the  first  session  of 
the  first  Union  Pariiament,  made  rules  for  the  regula- 
tion of  its  own  procedure  which  showed  of  how  little 
avail  the  41st  section  had  been  in  restricting  the  use  of 
French.  A  crisis  was  reached,  however,  m  the  ses.„cn 
of  1844-45  when  the  Speaker  refused  a  motion  written 
m  French  as  a  violation  of  that  section,  and,  on  appeal 
to  the  House,  his  decision  was  sustained.  The  con- 
sequence was  the  agitation  which  ended  in  the  amend- 
ing  act  of  1848. 

The  framers  of  the  British  North  America  (Confed- 
eration) Act  were  determined  that  there  should  be  no 
ambiguity  regarding  the  use  of  the  French  language 
in  the  Federal  Parliament,  the  Quebec  Legislature  and 
the  Courts  of  the  Dominion.    According  to  section 
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133.  Either  the  English  or  the  French  language  may 
be  used  by  any  person  in  the  debates  of  the  Hou  es 
of  the  Parliament  of  Canada  and  of  the  Houses  of  the 
legislature  of  Quebec,  and  both  those  languages  haU 
be  used  m  the  respective  records  and  journals  ?f  those 
houses;  and  either  of  those  languages' may  b  used  by 
any  person  or  m  any  pleading  or  process  [n  or  is  uing 
from  any  court  of  Canada  established  under  this  Art 
and  n  or  from  all  or  any  of  the  courts  of  Que4  '- 

st^ni"  ^'"'f  *™'  *''""  "^  *^°  official  languages 
^anding  on  a  footing  of  absolute  parity  and  e^^X 
n  the  Provnce  of  Quebec,  the  English  and  the  Fr^ch 

menT^'t  I'  '  ''^  ^"^*°"  *°  P"''"^^  all  official  docu- 
ments m  both  languages,  while  writs  issuing  from  the 
courts  and  pleadings  may  be  in  either  one  lavage  o 
the  other.  It  ,s  quite  usual  and  customary  in  cas!s  Z 
which  the  parties  are  of  different  origin  that  the  pro- 
ceedings should  be  conducted  in  both  languages  Zt 

EnSish':  T  °^^V'^—  will  be  fxaSdt 
Enghsh  and  some  ,n  French.  One  advocate  will  uce 
the  Enghsh  langttage  in  addressing  the  court,  while 
the  other  speaks  the  language  of  France.  The  jX 
of  course,  speaks  both  languages.  There  is  no  to-' 
preter  necessary,  nor  are  the  proceedings  interrupted 
by  translations  from  one  language  to  the  Jther.  IZ. 
S^ihtr  7T  "'^'"'  stenographers,  although  some 

omL77^^  ^"'^^P'  '""^"'^  y°"  *°  ?I^«<=e  over  the 

Last  Forty  Years  L  43-46,'  Il'^.f-'.^'f  ,t1^"°'"  :  S^"*'*  '^^e 
Droit  Canadien,  II.  VJ,  etc  •  Todd^^^  Lareau's  Histoire  du 
others.  40.  etc.,    iodd,   Bourinot,   Migrnault  and 
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lished  in  the  language  in  which  they  have  been  ren- 
dered, some  in  French,  others  in  English ;  how  extracts 
from  the  testimony  appear  in  the  language  of  the  wit- 
ness; how  the  citations  from  the  commentators  on  the 
Code  Napoleon,  which  receive  most  respectful  con- 
sideration from  our  judges,  are  reproduced  in  the  ori- 
ginal language,  while  the  opinions  of  the  English  law 
writers  and  judges  and  your  own  jurisprudence  appear 
in  those  words  which  clothe  them  in  your  courts. 
Even  in   the  daily   press   the   same  system   is    fol- 
lowed in  reporting  judgments.     The  books  kept  by 
the  clerks  of  the  courts  contain  entries  in  the  two 
tongues.      The    Quebec    Official    Gasette    and    the 
Canada  Gazette,  our  Federal  official  publication,  are 
printed  in  both  languages;  all  bills  introduced  into  the 
house  of  commons  or  the  legislature  of  Quebec  must 
be  printed  in  both  languages  before  they  can  be  con- 
sidered in  committee;  the  statutes  are  issued  in  two 
editions,  one  English  the  other  French,  and  any  mem- 
ber may  address  the  senate,  the  house  of  commons,  the 
legislative  council  or  the  legislative  assembly  in  either 
language. 

It  is  possibly  a  digression,  but  I  may  add  that  the 
French  spoken  by  the  inhabitants  or  habitants  in  the 
Province  of  Quebec  is  neither  that  of  the  Boulevards 
of  Paris  nor  of  the  Academie  Frangaise,  but  the  lan- 
guage of  their  forefathers,  the  hardy,  adventurous  nav- 
igators of  Normandy  and  Brittany,  or  the  chivalrous 
courtiers  of  the  Versailles  of  Louis  XIV  and  men 
of  the  camp  who  loved  and  fought  for  the  "  few  acres 
of  snow  "  the  great  Prime  Minister  so  inadequately 
appreciated.  Blended  with  this  we  find  a  mass  of 
words  and  phrases  adopted  from  the  English,  tech- 
nical terms  learned  from  English  foremen,  or  imported 
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from  the  great  French-Canadian  centres  of  the  Eastern 
States     Naturally,  this  is  the  language  of  the  mas!^ 

^rJ  T.u'^''  ^°'  ^'"^'^  ^"'^"^^  J'"  "ot  disap- 
peared, and  there  IS  an  ever-widening  circle.  especialW 

TJfu'Tt  'u  ""^r^  "^^  ''y^''  °^  P^"«  «  <^"I«^ated; 
and  the  dehghts  of  her  literature,  her  music  and  her 

s^lk  Fr^e^lch"'"?  ".'  T'^^"**''  "^^  ^^^'^  -^^° 
l^r.h  r  '"  ^*"^^*  ^°  "ot  ^all  themselves  other- 
wise than  Canadians-they  are  the  children  of  the  soil. 

EntlU^  r      !,^''''  ^^l?"'^  "'■"  '°  *=^"*=d  ^d  not  even 
Enghsh-Canad:ans     They  have  their  separate  schools, 
their  churches,  their  newspapers  and  they  ar         -sted 
m  and  out  of  this  mundane  existence  by  t.K     own 
physicians  educated  in  their  own  University,  and  not 
mfrequently  also  graduates  of  the  University  of  France 
The  race  has  furnished  to  the  Bar  many  brilliant  ad- 
vocates, the  gift  of  fluency  being  almost  universal,  and 
eloquence  of  a  highly  poetical  and  emotional  character 
by  no  means  rare.    A  few  have  been  such  thorough 
masters  of  English,  both  in  vocabulary  and  in  style 
and  so  deeply  read  in  our  literature  as  to  achieve 
marked  success  as  orators  even  in  "the  language  of 
Shakespeare.  s    s    «* 

However.  I  wander  from  the  text,  and  am  in  danger 
of  trenching  upon  ground  that  would  lead  me  into 
controversial  by-ways. 

I  need  not  trouble  you  with  the  various  constitu- 
tional acts,  by  which  the  boundaries  of  the  Province 
of  Quebec  were  gradually  reduced  to  their  present 
limits,  and  under  whose  provisions  various  modifica- 
tions were  made  in  the  law,  none  of  which,  however, 
departed  from  the  principle  that  the  civil  law  should 
be  French  and  the  criminal  law  English.  We  pa»s  on 
to  the  time  when  the  law  was  codified.     The  first 


»s 

8tq)  toward  the  codification  of  our  laws  was  the 
introduction   by   the   Hon.   George   Etienne   Cartier 
of  a  measure  for  that  purpose  which  became  law  on 
the  loth  June,  1857.     This  statute,  however,  for  up- 
ward of  eighteen  months  was  not  acted  upon.*     In 
1859  commissioners  were  appointed.    The  commission- 
ers in  all  presented  eight  reports  on  the  civil  code,  and 
completed  their  work  on  the  25th  November,  1864.    A 
bill  was  introduced  on  the  31st  January  of  the  follow- 
ing year,  and  on  the  8th  March,  1865,  the  bill  became 
law.    Under  the  provisions  of  the  act,  a  proclamation 
was  issued     /  the  governor  fixing  the  1st  August,  1866, 
as  the  date  on  which  the  civil  code  should  come  into 
force,    Mr.  McCord,  one  of  the  secretaries  to  the  com- 
missioners, thus  concludes  his  preface  to  the  ist  edi- 
tion:    "The   English   speaking   residents   of   lower 
Canada  may  now  enjoy  the  satisfaction  of  at  last 
possessing  in  their  own  language  the  laws  by  which 
they  are  governed,  and  the  Province  of  Quebec  will 
bring  with  her  into  confederation  a  system  of  laws  c' 
which  she  may  be  justly  proud,  a  system  mainly  found- 
ed on  the  steadfast,  time-honored  and  equitable  princi- 
ples of  the  civil  law,  and  which  not  only  merits  admira- 
tion and  respect,  but  presents  a  worthy  mode!  for 
legislation  elsewhere. 

The  same  commissioners  also  prepared  a  code  of 
civil  procedure,  which  came  into  force  about  the  same 
time. 

I  fear  that  I  could  not  without  wearying  you  attempt 
to  discuss  in  detail  the  various  titles  included  in  our 
code,  but  it  may  be  pointed  out  generally  that  the  law 
relating  to  persons,  such  as  the  enjoyment  of  civil 


*  Vide  McCord's  preface. 


Propm,  Jdl^'i' t™"o^  ?'  laws  ..Mng  „ 

T^I  n^  -?    Obligations  of  his  censitaires  or  tenant 
made  subject  to  the  payment  of  the  seigniorial  dues. 
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In  1854  an  act  was  passed  abolishing  the  feudal  rights 
and  obligations  and  providing  for  the  commutation  of 
the  rents.  Under  this  act  seigniorial  property  is  being 
gradually  converted  into  tenure  by  free  and  common 
soccage. 

A  remnant  of  the  feudal  idea  still  exists,  however, 
in  Quebec,  and  it  not  at  all  likely  to  disappear  for  many 
years  to  come,  that  is  the  tithe  or  dime.  The  right  of 
the  Roman  Catholic  clergy  to  collect  tithes  was  intro- 
duced into  the  Province  of  Quebec  in  April,  1663,  by 
an  edict  of  the  king  of  France  relating  to  the  Seminary 
of  Quebec.  They  are  collectible  throughout  the  prov- 
ince and  consist  of  a  twenty-sixth  part  of  certain  crops 
which  the  parishioner  is  bound  to  reap,  thresh,  winnow 
and  deliver  at  the  presbytery  of  the  cure  at  the  cost 
and  charge  of  the  farmer.  Tithes  are  not  a  charge  on 
the  property  but  are  payable  by  the  cultivator  and  are 
a  movable  and  personal  debt,  from  which,  of  course, 
Protestants  are  exempt.  The  grains  on  which  tithes 
are  due  are  wheat,  buckwheat,  com,  rye,  bariey  and 
oats.  It  is  also  levied  on  peas.  In  various  ancient 
judgments  of  1641  and  1643,  the  motives  or  reasons  for 
the  tithe  are  thus  stated : 

I.  No  one  can  hold  land  exempt  from  ti.hes,  the 
tithe  being  like  a  rent  (cens)  by  privilege  which  is  due 
to  God  in  recognition  of  the  universal  domain  which 
He  has  over  all  things.  ( It  is  difficult  to  give  due  value 
to  the  terms  used,  which  all  suggest  the  feudal  idea, 
God  being  the  Over-Lord  of  all,  and  every  tiller  of 
the  soil  His  serf  or  censitaire).  The  Cur^  needs  no. 
other  title  to  his  tithes  than  that  he  is  in  the  occupation 
of  the  church — n'a  besoin  d'autre  Htre  que  son  clocher— 
literally  his  steeple.  The  ecclesiastical  year  is  reckoned 
from  the  feast  of  St.  Michel,  or  Michaelmass,  and  the 
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are  also  called   h^^uT  ^"*^"^  commissioin 

corns  with  tht  Sh.  !^      *^     u  P'=«<'«>«    in    Ae 
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derogatory  to  the  honor  and  dignity  of  the  bar  are 
passed  by  the  general  council.  They  are  enforced  by 
the  councils  of  sections,  the  prosecuting  officer,  before 
whom  complaints  are  lodged,  being  the  syndic.  From 
the  decision  of  the  local  council  there  is  an  appeal  to 
the  general  council,  but  there  is  no  appeal  to  the  courts, 
the  Bar  being  absolutely  self-governing. 

Applicants  for  admission  are  required  to  pass  a 
prehmmary  examination,  unless  they  hold  the  degree 
of  B.A.  from  recognized  universities.  They  are  then 
articled  to  a  practicing  advocate,  and  if  they  are  gradu- 
ates m  law  of  recognized  universities,  the  term  of  cleri- 
cature  is  three  years,  otherwise  it  is  four.  After  this 
they  must  again  present  themselves  for  examination, 
the  board  of  examiners  being  representative  of  the 
various  sections  of  the  Bar. 

Roughly  speaking,  there  are  nearly  800  advocates 
in  the  Province  of  Quebec,  of  whom  over  500  belong 
to  the  section  of  Montreal.  The  publication  of  the 
official  reports  is  in  the  hands  of  the  general  council 
and  each  section  has  its  own  librarj'  supported  bv  the 
contributions  of  members  of  the  section. 

In  regard  to  the  administration  of  justice,  there  is 
first  the  Superior  Court  for  Lower  Canada,  now  known 
as  the  Province  of  Quebec,  whose  judges  have  juris- 
diction throughout  the  whole  province.  The  province 
is  divided  into  districts,  each  of  which  usually  com- 
prises several  counties,  and  there  is  a  chief  phce  for 
the  district  at  which  the  court  sits.  The  Superior  Court 
in  the  cities  has  original  jurisdiction  in  all  actions  dn 
which  the  amount  involved  exceeds  $100,  and  in  the 
country  districts  when  the  amount  exceeds  $200.  Cases 
in  which  the  amount  involved  is  less  that  $100  or  $200 
respectively  are  instituted  in  the  Circuit  Court,  or   in 


c"Zl^  r''  ^^'^  '^'    Commissioner.'  Court,  or  Re 

s; tcamr  sj'^  ^*  »'-•*'  iuri.dicti:::ir^" 

«m  localities.  The  judges  are  appointed  by  the  Fed- 
rr;  K°vemment.  Judges.are  apjdnted  f or  1  f e  .^ 
ject,  of  course,  to  good  behavior  A  iud«  i  uijl^^ 
assigned  to  a  certain  district,  but,  as  I  haJ^  «ij  ^5 
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judges.  In  this  way  applications  for  delays  and  other 
P«hm.nanes  are  settled  before  the  same  iX  a^ 
other  judge  sits  in  the  Practice  ConnT„j  J-  , 
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which  the  amount  claimed  by  the  action  exceeds  $400. 
The  party  desiring  a  jury  trial  must  declare  his  option^ 
and  the  costs  and  disbursements  are  considerably  in- 
creased. I  think  I  may  say  that  in  the  city  of  Montreal, 
where  thousands  of  cases  are  tried  every  year,  there 
will  hardly  be  on  an  average  a  jury  trial  once  a  month. 
You  will  thus  see  that  we  have  not  as  yet  developed  to 
any  extent  a  class  of  litigation  which  has  received  no 
little  criticism  and  some  severe  comment  on  your  side 
of  the  line.  I  refer,  of  course,  to  the  actions  of  dam- 
ages against  corporations.  As  the  judge  is  obliged  to 
assign  reasons  and  write  his  judgment,  there  is  gen- 
erally a  delay  between  the  trial  and  the  judgment. 

Our  courts  have  no  power  to  grant  divorce.  Mar- 
riage is  always  accompanied  by  a  religious  ceremony 
of  some  kind,  as  the  registers  of  civil  status  are  in  the 
custody  of  ministers  of  the  various  religious  denomin- 
ations, and  while  it  has  been  recognized  as  a  civil  con- 
tract, marriage  can  only  be  dissolved  by  a  special  act 
of  the  Pariiament  of  Canada.  The  provincial  courts 
grant  separation  from  bed  and  board,  but,  although 
to  all  intents  divorced,  the  parties  cannot  remarry  as 
a  result  of  such  a  judgment. 

From  the  decisions  of  the  Superior  Court  trial  judge 
there  is  an  appeal  to  three  judges  of  the  same  court 
sitting  in  what  is  termed  the  Court  of  Review  The 
procedure  in  this  court  is  simple.  The  case  is  inscribed 
and  argued,  counsel  being  obliged  to  submit  a  written 
factum  in  addition  to  the  oral  argument.  As  only  five 
copies  are  required,  this  factum  is  usually  typewritten 
not  printed.  ' 

From  the  Court  of  Review,  the  party  aggrieved  has 
the  right  of  appeal  either  to  the  Court  of  King's 
Bench  (appeal  side)  or  to  the  Supreme  Court  of  Can- 


«da.  The  Court  of  King's  Bench  is  a  provincial  court 
composed  of  five  judges  appointed  specially  to  this 
court,  and  also  exercising  criminal  jurisdiction,  as  one 
of  these  judges  presides  in  the  Court  of  King's  Bench 
(crown  side)  at  each  term  of  this  court.  In  the  Court 
of  Appeals  the  parties  are  required  to  submit  a  printed 
factum  containing  not  only  the  argument  and  author- 
ities which  the  counsel  intend  to  cite,  but  also  a  copy 
of  the  record,  including  the  pleadings,  evidence  and 
exhibits. 

From  the  Court  of  King's  Bench  there  is  a  further 
appeal,  either  to  the  Supreme  Court  of  Canada  or  to 
the  Judicial  Committee  of  the  King's  Privy  Council  in 
England.    The  Supreme  Court  of  Canada  is  a  federal 
court,  the  judges  being  taken  from  the  various  prov- 
inces, the  only  special  stipulation  being  that  the  Prov- 
ince of  Quebec  shall  have  two  judges.    Five  judges 
usually  sit,  the  chief  justice  and  four  puisne  judges. 
The  court  sits  at  Ottawa,  and  has  a  special  building, 
with  an  excellent  library  adjoining  the  pariiament 
buildings.     There  is  another  federal  court  called  the 
Exchequer  Court,  presided  over  by  one  judge,  and 
intended  for  the  trial  of  actions  to  which  the  crown 
is  a  party,  although  the  jurisdiction  is  not  exclusive, 
for  such  actions  may  be  brought  in  the  Superior  Courts. 
In  the  city  of  Quebec  there  is  a  Court  of  Vice  Admiral- 
ty, for  the  trial  of  maritime  cases. 

The  most  interesting  court  is  the  court  of  final 
resort,  the  Judicial  Committee  of  His  Majesty's  Privy 
Council.  It  implies  the  exercise  of  what  has  so  often 
been  poetically  described  as  the  right  of  every  British 
subject  to  take  his  complaint  to  the  foot  of  the  throne 
to  be  heard  by  the  King  himself.  The  Judicial  Com- 
mittee consists  of  the  Lord  Chancellor  and  certain  other 


of  the  Law  Lordi  of  the  Privy  Council,  who  are  ap- 
pointed to  hear  luiton  and  to  advise  Hit  Majesty. 
The  judgments  of  the  Privy  Council  are  always  in  this 
form,  not  directory  but  informing  the  parties  that  their 
lordships  will  humbly  advise  His  Majesty  to  such  an 
effect.    Recourse  is  had  to  this  tribunal  only  in  matter 
of  importance  involving  large  amounts,  as  the  expense 
of  such  appeals  is  considerable.    It  is  usual  to  have 
solicitors  in  London,  who  act  as  agents  for  the  attor- 
neys of  record,  and  there  are  also  certain  counsel  who 
devote  their  attention  ahnost  exclusively  to  this  court, 
and  whose  assistance  is  naturally  of  value.    However, 
it  has  become  the  practice  more  and  more  in  late  years 
for  Canadian  counsel  to  go  to  England  and  argue  their 
own  cases  usually  with  an  English  barrister  as  counsel. 
The  rules  of  this  court  require  that  the  counsels  shall 
be  gowned  and  wigged,  and  outside  the  bar  which 
separates  the  members  of  the  committee  from  the  coun- 
sel and  their  solicitors  the  greatest  decorum  is  observed. 
The  members  of  the  committee  themselves  remind  one 
of  a  board  of  directors  rather  than  a  tourt  of  law. 
They  are  habited  in  the  most  informal  fashion,  dressing 
from  considerations  of  comfort  and  ease  rather  than 
dignity,  and  they  sit  around  a  large  table,  very  much 
as  I  have  said,  like  a  board  of  directors.    The  argu- 
ment is  frequently  conversational,  and  counsel  are  sub- 
jected to  constant  question  and  criticism.  Of  the  ability 
of  the  members  of  this  committee,  it  is  unnecessary  to 
say  more  than  that  they  are  selected  from  the  brightest 
and  most  brilliant  leaders  of  the  bar  in  Great  Britain. 
In  most  instances  they  come  to  this  committee  by  pro- 
motion from  the  bench,  and  their  judgments  are  monu- 
ments of  clear,  sound  and  lucid  reasoning,  couched  in 
language  which  makes  them  masterpieces  of  English 


•tyle.  Within  the  last  few  yean  the  aief  Ju.tice  of  the 
Supreme  Court  of  Canada.  Sir  Henry  Strong,  has  been 
a  member  of  this  committee,  and  has  sat  in  cases  in- 

volvmg  Canadian  law.    This  has  led  to  much  c  ktus- 
sion.  and  is  generally  considered  of  doubtful  advantage 
as  the  law  lords  have  shown  themselves  not  only  tho-' 
oughly  versed  in  questions  of  commercial  law  and 
other  matters  derived  from  the  law  of  EngUnd  in  our 
system,  but  learned  and  deeply  read  civilians,  with  a 
•urpnsmg  mastery  of  the  intricacies  of  the  civil  law 
Indeed,  it  seems  to  me  that  the  system  of  the  civil 
law  cannot  fail  to  attract  the  interest  and  admiration 
of  any  legal  mind.    Coming  to  us  as  it  does  from  the 
Roman  law.  which  even  in  the  days  of  Justinian  had 
attained  a  high  degree  of  scientific  accuracy  and  de- 
velopment  on  the  lines  of  logical  reasoning  and  clear 
expression,  and  passing  thence  through  the  channels 
of  French  jurisprudence,  where  it  was  again  elaborated 
and  refined,  we  have  a  system  based  on  well-defined 
principles,  well  reasoned,  logical  and  consistent,  ai. '. 
unless  marred,  as  it  occasionally  must  be  by  local  legis- 
lation, harmonious  in  all  its  parts.    Side  by  side  with 
this  system  of  civil  law,  we  have  the  English  criminal 
law,  and  the  commercial  law  of  that  great  nation  of 
shopkeepers,  who  are  the  largest  traders  the  worid  has 
ever  known.     I  might  speak  to  you  of  our  banking 
laws,  and  our  laws  governing  corporations,  but  I  fear 
that  I  have  already  exceeded  the  limits  of  the  time 
which  your  committee  has  graciously  placed  at  my 
disposal. 

In  conclusion,  allow  me  to  thank  you  for  this  oppor- 
tunity of  addressing  this  association,  and  to  suggest 
that,  if  the  subject  has  at  all  been  attractive  to  you, 
much  instructive  reading  is  to  be  found  in  the  text- 
books of  the  civil  law. 


APPENDIX. 

The  Capitulation  op  Qubbec. 

ArtidM  of  apitutation  demanded  by  Mr.  de    .am- 

•ay,  the  King'i  Lieutenant,  commanding  the  high  and 

low  Towni  of  Quebec,  Chief  of  the  military  order  of 

]■  if^t'  '**  ""  Excellency  the  General  of  the  troops 

of  Hi.  »?ntannic  Majeity.-"  Tht    Capitulation    d,. 

**^nded  on  the  part  of  the  enemy,  and  granted  by 

thetr  Excellencies  Admiral  Saunders  and  General 

Toumshend,  etc.,  etc.,  etc.,  is  in  manner  and  form 

hereafter  expressed." 

I.  Mr.  de  Ramsay  demands  the  honours  of  war  for 
hw  Garrison,  and  that  it  shall  be  sent  back  to  the  army 
m  safety  and  by  the  shortest  route,  with  arms,  bag- 
age,  SIX  pieces  of  brass  cannon,  two  mortars  or  how- 
«t2ers,  and  twelve  rounds  for  each  of  them.—"  The 
^  Garrison  of  the  town,  composed  of  Land  forces, 
^^  mannes  and  satlors,  shall  march  out  with  thur  arms 
and  bagage,  drums  beating,  matches  lighted,  xvith 
two  pieces  of  french  cannon,  and  twelve  rounds  for 
each  piece;  and  shall  be  embarked  as  conveniently 
as  possible,  to  be  sent  to  the  Urst  port  in  France." 
2.  That  the  inhabitants  shall  be  preserved  in  the 
possession  of  their  houses,  goods,  effects,  and  priv- 
lieges.-"  Granted,  upon  their  laying  down  their  arms." 

3-  That  the  inhabitants  shall  not  be  accountable  for 
having  carried  arms  in  the  defence  of  the  town,  for  as 
much  as  they  were  compelled  to  it,  and  that  the  inhib- 
itants  of  the  colonies,  of  both  crowns,  equally  serve  as 
mihtia.— "CfOfi/*<f." 
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4-  That  the  effects  of  the  absent  officers  and  citizens 
shall  not  be  touched.—"  Granted." 

5.  That  the  ii.habitants  shall  not  be  removed,  nor 
obliged  to  quit  their  houses,  until  their  condition  shall 
be  settled  by  their  Britannic,  and  most  Christian  Ma- 
jesties.—" Granted." 

6.  That  the  exercise  of  the  Catholic,  Apostolic  and 
Roman  religion  shall  be  maintained;  and  that  safe 
guards  shall  be  granted  to  the  houses  of  the  clergy, 
and  to  the  monasteries,  particularly  to  His  Lordship 
the  Bishop  of  Quebec,  who,  animated  with  zeal  for  re- 
ligion, and  charity  for  the  people  of  his  diocese,  desires 
to  reside  in  it  constantly,  to  exercise,  freely  and  with 
that  decency  which  his  character  and  the  sacred  offices 
of  the  Roman  religion  require,  his  episcopal  authority 
in  the  town  of  Quebec,  whenever  he  shall  think  proper, 
until  the  possession  of  Canada  shall  be  decided  by  a 
treaty  between   their  most   Christian  and  Britannic 
Majesties.—"  The  free  exercise  of  the  roman  religion 
"  IS  granted,  likewise  safe-guards  to  all  religious  per- 
"^  sons,  as  well  as  to  the  Bishop,  who  shall  be  at  liberty 
"  to  come  and  exercise,  freely  and  with  decency,  the 
"Junctions  of  his  ofUce,  whenever  he  shall  think  pro- 
"per,  until  the  possession  of  Canada  shall  have  been 
"decided  between  their  Britannic  and  most  Chistian 
"  Majesties." 

7.  That  the  artillery  and  warlike  stores  shall  be 
faithfully  given  up,  and  that  an  inventory  of  them  shall 
be  made  out. — "Granted." 

8.  That  the  sick  and  wounded,  the  commissaries. 
Chaplains,  Physicians,  Surgeons,  Apothecaries,  and 
other  people  employed  in  the  service  of  the  hospitals. 
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Shall  be  treated  conformaK.,  .,  the  cartel  of  the  6th 

and  fiSaTn-  '',J'' ""'  '  '^'^""  ''■''  --»  ^WstS^ 
and  iJntannic  Majestic  —"Cranted." 

9.  That  before  deliveuft'  up  the  g..te  and  entrance 
of  the  town  to  the  English  troops.  tL»ir  General  sha'l 
be  pleased  to  send  son.e  soldiers  to  be  posted  2  ife 

OuLJ^S  u^^  ^''"<'  Lieutenant,  commanding  in 
Quebec,  shall  be  permitted  to  send  information  to  the 

tTo?oT.  '  ""r'"""'  ""^^^"'"^  ^-->'  °f  the  ^educ! 
tion  of  the  place,  as  also  that  the  General  may  send 
adv.ce  thereof  to  the  french  Ministry.-"  CrrL" 

acco;di!!!lt '•';'/'■'''"* ''P''"'"*'°"  ^'^^"  ^  executed 
accordmg  to  .ts  form  and  tenour.  without  being  subject 

to  non-execut.on  under  pretence  of  reprisal?,  or  for 

"  LXdT"'""  °'  ""'  P"-^^^^'"^  capitulations.1 

Duplicates  hereof  taken  and  executed  by,  and  be- 

CHARLES  SAUNDERS 
GEORGE  TOWNSHEND 
DE  RAMSAY. 

The  Capitulation  of  Montreal. 

Mal^r  t '  °^  ,^r?^^t'°"  between  their  Excellencies 
Ma  or  General  Amherst,  Commander  in  Chief  of  His 
Bmanmc  Majesty's  troops  and  forces  in  North  Am 
enca.  on  the  one  part,  and  the  Marquis  de  VaudreuTl, 

fn  C«nT™°''  r^  Lieutenant-General  for  the  King 
m  Canada,  on  the  other.  * 


36 

Article  I. 

Twenty-fours  hours  after  the  signing  of  the  present 
capitulation,  the  British  General  shall  cause  the  troops 
of  his  Britannic  Majesty  to  take  possession  of  the  Gates 
of  the  town  of  Montreal ;  and  the  British  Garrison  shall 
not  enter  the  place  till  after  the  French  troops  have 
evacuated  it.—"  The  whole  Garrison  at  Montreal  must 
"Jay  down  their  arms,  and  shall  not  serve  during  the 
"present  war.  Immediately  after  the  signing  of  the 
"present  capitulation,  the  King's  troops  shall  take 
"possession  of  the  gates,  and  shall  post  the  Guards 
"  necessary  to  preserve  good  order  in  the  town." 

Article  II. 

The  troops  and  the  militia,  who  are  in  Garrison  in 
the  town  of  Montreal,  shall  go  out  by  the  gate  of  Que- 
bec, with  all  the  honours  of  war,  six  pieces  of  cannon 
and  one  mortar,  which  shall  be  put  on  board  the  vessel 
where  the  Marquis  de  Vaudreuil  shall  embark,  with 
ten  rounds  for  each  piece;  and  the  same  shall  be 
granted  to  the  Garrison  of  the  Three  Rivers,  as  to  the 
honours  of  war.— "  Referred  to  the  next  article." 

Article  III. 

The  troops  and  militia,  who  are  in  Garrison  in  the 
fort  of  Jacques  Cartier,  and  in  the  Island  of  St.  Helen, 
and  other  forts,  shall  be  treated  in  the  same  manner, 
and  shall  have  the  same  honours ;  and  these  troops  shall 
go  to  Montreal,  or  the  Three  Rivers  or  Quebec ;  to  be 
there  embarked  for  the  first  sea  port  in  France,  by 
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t^Zr  "°"'"'  °»  *'  «*  of  Acadia  afSt 


Article  IV. 

anJ^I^'"*  u  f ''  ^^"^^ting  the  above  towns,  forts 
Lt/^lst  f  '''""^  *°  ^''"'-  ''^''•^*--'  -'thou 
Of  their  having  earned  arms.—" Granted." 

Article  V. 

ca^^  l^'^^P^'  who  keep  the  field,  shall  raise  their 
camp,  drums  beating,  with  their  arms,  bagage  and 
and  ery  to  join  the  garrison  of  Montreal,  fn?\h"u 
be  treated  in  every  respect  the  same.-"  These  troops 
as  well  as  the  others,  must  lay  down  their  arms" 

Article  VI. 

most  Christian  Majesty.  Soldiers.  Militia  or  Seamen, 
who  shall  have  deserted  or  left  the  service  of  their^o" 

on T;^^"^  '^'^'f  '""'  '"  North-America,  shall  be, 
on  both  sides  pardoned  for  their  crime;  they  shall  be 
respectively  returned  to  their  country  if  not  each 
shall  remam  where  he  is  without  bebg  sought'  after 
or  molested.— "/?^/Mj^rf.«  ^      "gni  aiter 
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Article  VII. 

The  Magazines,  the  artillery,  firelocks,  sabres,  am- 
munition of  war,  and,  in  general  every  thing  that  be- 
longs to  his  most  Christian  Majesty,  as  well  in  the 
towns  of  Montreal  and  Three  Rivers,  as  in  the  forts 
and  post  mentioned  in  the  Third  article  shall  be  de- 
livered up,  according  to  exact  Inventories,  to  the  com- 
missaries who  shall  be  appointed  to  receive  the  same 
m  the  name  of  his  Britannic  Majesty.  Duplicates  of 
the  said  Inventories  shall  be  given  to  the  Marquis  de 
Vaudreuil.— "  This  is  every  thing  that  can  be  asked 
"  on  this  article." 

Article  VIII. 

The  Officers,  Soldiers,  Militia,  Seamen  and  even 
the  Indians,  detained  on  account  of  their  wounds  or 
sickness,  as  well  as  in  the  hospital,  as  in  private 
houses,  shall  enjoy  the  privileges  of  the  cartel,  and 
be  treated  accordingly.—"  The  sick  and  wounded  shall 
"  be  treated  the  same  as  our  own  people." 

Article  IX. 

The  British  General  shall  engage  to  send  back,  to 
their  own  homes,  the  Indians,  the  Moraignans,  who 
make  part  of  his  armies,  immediately  after  the  signing 
of  the  present  capitulation,  and,  in  the  mean  time,  the 
better  to  prevent  all  disorders  on  the  part  of  those  who 
may  not  be  gone  away,  the  said  Generals  shall  give 
safe-guards  to  such  persons  as  shall  desire  them,  as 
well  in  the  town  as  in  the  country.—"  The  first  part 
"  refused."— "  There  never  have  been  any  cruelties 
"committed  by  the  Indians  of  our  army:  and  good 
"  order  shall  be  preserved." 
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Article  X. 

His  Britannic  Majesty's  General  shall  be  ansv  crable 

for  all  disorders  on  the  part  of  his  troops,  and  shall 

oblige  them  to  pay  the  Damages  they  may  do.  as  well 

in  the  towns  as  in  the  country.-"  ^„^^^^d  j^  f^e 

preceding  article."  ^ 

Article  XL 

The  British  General  shall  not  oblige  the  Marquis  de 
Vaudreuil  to  leave  the  town  of  Montreal  before 
and  no  person  shall  be  quartered  in  his  house  till  he 
IS  gone.    The  Chevalier  de  Levis,  Commander  of  the 
land  forces  and  colony  troops,  the  Engineers,  Officers 
of  the  Artillery,  and  Commissary  of  war,  shall  also 
remain  at  Montreal  till  the  said  day,  and  shall  keep  their 
lod^ng.     The  same  shall  be  observed  with  regard  to 
M.  Bigot,  Intendant,  the  Commissaries  of  Marines  and 
wnters,  whom  the  said  M.  Bigot  shall  have  occasion 
for,  and  no  person  shall  be  lodged  at  the  Intendant's 
house  before  he  shall  take  his  departure.—"  The  Mar- 
"jms  de  Vaudreuil,  and  all  these  gentlemen,  shall  be 
„  *^^*^^^  °f  t^eir  houses,  and  shall  embark,  when  the 
^^  Kmg's  ship  shall  be  ready  to  sail  for  Europe;  and  all 
possible  conveniences  shall  be  granted  them." 

Article  XII. 

The  most  convenient  vessel  that  can  be  found  shall 
be  appointed  to  carry  the  Marquis  de  Vaudreuil,  M  de 
Rigaud,  the  Governor  of  Montreal,  and  the  suite  of  this 
General,  by  the  straitest  passage  to  the  first  sea  port 
in  France;  and  every  necessary  accommodation  shall 
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be  made  for  them.  This  vessel  shall  be  properly  vic- 
tualled at  the  expense  of  his  Britannic  Majesty;  and 
the  Marquis  de  Vaudreuil  shall  take  with  him  his 
papers,  without  their  being  examined,  and  his  equip- 
ages, plate,  baggage,  and  also  those  of  the  retinue.— 
"^  Granted,  except  the  archives  which  shall  be  neces- 
"sary  for  the  Government  of  the  country." 

Article  XIII. 

If  before,  or  after,  the  embarkation  of  the  Marquis 
de  Vaudreuil,  news  of  Peace  should  arrive,  and,  that 
by  treaty,  Canada  should  remain  to  his  most  Christian 
Majesty,  the  Marquis  de  Vaudrtuil  shall  return  to  Que- 
bec or  Montreal ;  everything  shall  return  to  its  former 
state  under  the  Dominion  of  his  most  Christian  Ma- 
jesty, and  the  present  capitulation  shall  become  null 
and  of  no  effect.—"  Whatever  the  King  may  have  done, 
"  on  this  subject,  shall  be  obeyed." 

Article  XIV. 

Two  ships  shall  be  appointed  to  carry  to  France,  le 
Chevalier  de  Levis,  the  principal  officers,  and  the  staff 
of  the  Land  forces,  the  Engineers,  Officers  of  Artiller)-, 
and  their  domestics.  These  vessels  shall  likewise  be 
victualled,  and  the  necessary  accommodation  provided 
in  them.  The  said  officers  shall  take  with  them  their 
papers,  \vithout  being  examined,  and  also,  their  equip- 
ages and  bagage.  Such  of  the  said  officers  as  shall  be 
married,  shall  have  liberty  to  take  with  them  their  wives 
and  children,  who  shall  also  be  victualled.— Cran/^d, 
"except  that  the  Marquis  de  Vaudreuil  and  all  the 
"  officers,  of  whatever  rank  they  may  be,  shall  faithfully 
"  deliver  to  us  all  the  charts  and  plans  of  the  country." 
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Article  XV. 

A  vessel  shall  also  be  appointed  for  the  passage  of 
Mr.  Bigot,  the  Intendant,  with  his  suite ;  in  which  ves- 
sel the  proper  accommodation  shall  be  made  for  him, 
and  the  persons  he  shall  take  with  him ;  he  shall  like- 
wise embark  with  him  his  papers,  which  shall  not  be 
examined ;  his  equipages,  plate,  baggage  and  those  of 
his  suite;  this  vessel  shall  be  victualled  as  before  men- 
tioned.— "  Granted,  with  the  same  reserve,  as  in  the 
"preceding  article." 

Article  XVI. 

The  British  General  shall  also  order  the  necessary 
and  most  convenient  vessels  to  carry  to  France  M.  de 
Longueuil,  Governor  of  Trois  Rivieres,  the  staff  of  the 
colony,  and  the  Commissary  cf  the  Marine;  they  shall 
"  Granted." 

embark  therein  their  families,  servants,  baggage  and 
equipages,  and  they  shall  be  properly  victualled,  during 
the  passage,  at  the  expense  of  his  Britannic  Majesty.— 
"Granted." 

Article  XVII. 

The  officers  and  soldiers,  as  well  as  of  the  Land- 
forces,  as  of  the  colony,  and  also  the  Marine  Officers, 
and  Seamen,  who  are  in  the  colony,  shall  be  likewise 
embarked  for  France,  and  sufficient  and  convenient  ves- 
sels shall  be  appointed  for  them.  The  Land  and  Sea 
officers,  who  shall  be  married,  shall  take  with  them  their 
families,  and  all  of  them  shall  have  liberty  to  embark 
their  servants  and  baggage.    As  to  the  soldiers  and  sea- 


men.  thow  who  are  married  shall  take  with  them  their 
wives  and  children,  and  all  of  them  shall  embark  their 
haversack,  and  baggage ;  these  vessels  shall  be  properly 
and  sufficiently  victualled  at  the  expense  of  his  BriUn- 
nic  Mijnty.—"  Granted." 

Article  XVIII. 

The  Officers.  Soldiers  and  followers  of  the  troops, 
who  shal  have  their  baggage  in  the  fields,  may  send  for 
t  before  they  depart,  without  any  hindrance  or  molesta- 
tion. —   Granted." 


Article  XIX. 

An  hospital  ship  shall  be  provided  by  the  British 
General,  for  such  of  the  wounded  and  sick  officers,  sol- 
diers  and  seamen  as  shall  be  in  a  condition  to  be  ear- 
ned to  France,  and  shall  likewise  be  victualled  at  the 
expense  of  his  Britannic  Majesty.  It  shall  be  the  same 
with  regard  to  the  other  wounded  and  sick  officers,  sol- 

Th?  \  ,1^'°";..*'  '°°"  ^  **y  «hall  be  recovered. 
T^ey  shall  have  liberty  to  carry  with  them  their  wives, 
children  servants  and  baggage;  and  the  said  soldiers 
and  sailors  shall  not  be  solicited  nor  forced  to  enter 
mto  the  service  of  his  Britannic  Majesty.-"  Granted." 

Article  XX. 

h.  w^??!!'*'^  *"''  °"^  ""^  ^^"^  K'"^«  Writers,  shaU 
r^liti..?^'  "*'"  °^  *"  ^^^^P'**^^'  «"d  whatever  may 
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Article  XXI. 

The  British  General  shall  also  provide  ships  for  car- 
rying to  France  the  officers  of  the  supreme  council  of 
justice,  police,  admiraUy,  and  all  other  officers,  having 
commissions  or  brevets  from  his  most  Christian  Ma- 
jesty, for  them,  th;;ir  families,  servants  and  equipages, 
as  well  as  for  the  other  officers ;  and  they  shall  likewise 
be  victualled  at  the  expense  of  his  Britannic  Majesty. 
They  shall,  however,  be  at  liberty  to  stay  in  the  colony, 
if  they  think  proper  to  settle  their  affairs,  or  to  with- 
draw to  France  whenever  they  think  fit.—"  Granted, 
"  but  if  they  have  papers  relating  to  the  Government 
"  of  the  country,  they  are  to  be  delivered  up  to  us." 

Article  XXII. 

If  there  are  any  Military  officers,  whose  affairs  should 
require  their  presence  in  the  colony  till  next  year,  they 
shall  have  liberty  to  stay  in  it,  after  having  obtained 
the  permission  of  the  Marquis  de  Vaudreuil  for  that 
purpose,  and  without  being  reputed  prisoners  of  war. — 
"All  those,  whose  private  affairs  shall  require  their 
"  stay  in  the  country,  and  who  shall  have  the  Marquis 
"  de  Vaudreuil's  leave  for  so  doing,  shall  be  allowed 
"  to  remain  till  their  affairs  are  settled." 

Article  XXIII. 

The  Commissary  for  the  King's  provisions  shall  be 
at  liberty  to  stay  in  Canada  till  next  year,  in  order  to 
be  enabled  to  answer  the  debts  he  has  contracted  in  the 
colony,  on  account  of  what  he  has  furnished ;  but,  if 
he  should  prefer  to  go  to  France  this  year,  he  shall  be 


•Pectcd.     His  Qerks  shall  have  leave  to  staTSf  th. 
colony  or  go  to  France ;  and  in  thisTalt  «se  ?Js  J« 

A.P.  of  h,,  BntamUc  Majesty,  for  them,  their  fomiles 
and  their  baggage.-"  CroM/^d."  *""•"' 

Article  XXIV. 

be  fo«7d  in  tlT r'  °-'''  •*!"''  °'  '*°^"'  ^hich  shall 
M  in  th.  .i  r.*.^'""  °^  ^•'^  commissary,  as  well 
as  n  the  town,  of  Montreal,  and  of  the  Three  Rivers  a 

vis  onVr'^'  '•""  ^  P""^^^  *°  »»-'  *«  »^  P- 
visions  belonging  to  him.  and  not  to  the  King-  and  he 

s  all  be  at  liberty  to  sell  them  to  the  Fi^ici  lid  Eng- 
hsh.-  Ejr<y  thng  that  is  actually  in  the  magazines 

to  the  Bnttsh  comtmssary.  for  the  King's  forces." 

Article  XXV. 

A  passage  to  France  shall  likewise  be  granted  on 
board  of  his  Britamiic  Majesty's  ships,  as  ^^'Z 
tuals  to  such  officers  of  the  India  coSi^y  as  sSInX 
willing  to  go  thither,  and  they  shall  Se  with  the«^ 

of  L  sSd  r '  '"'"'"^^  '"'  ^^«^^-    The  Chief  ^Z 
l^c^^  n^^^' "  "^  ^^  *°"^d  <=hoose  to  go  to 
France,  shall  be  allowed  to  leave  such  person  as  he  shall 
^.nk  proper  till  next  year,  to  settle  Ae  affairs  of  th 
^^Company.  and  to  recover  such  sums  as  are  due  to 

^ai  no'rn-.W  T^  '°  *''  ^'^  ''^^^-y'  «"d  they 
snail  not  be  liable  to  inspection.—"  Granted." 
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A«TICLt  XXVI. 

The  said  company  shall  be  maintained  in  the  property 
of  the  Ecarlatines,  and  Castors,  which  they  may  have 
in  the  town  of  Montreal;  they  shall  not  be  touched 
under  any  pretence  whatever,  and  the  necessary  Li- 
cences shall  be  given  to  the  Chief  Agent  to  send  this 
year  his  Castors  to  France,  on  board  his  Britannic 
Majesty's  ships,  paying  the  freight  on  the  same  footing 
as  the  British  would  pay  it.—"  Granted,  with  regard 
"to  what  may  belong  to  the  company,  or  to  private 
"^  persons;  but  if  his  Most  Christian  Majesty  has  any 
"share  in  it,  that  must  become  the  property  of  the 
"  King." 

Article  XXVII. 

The  free  exercise  of  the  Catholic,  Apostolic,  and 
Roman  religion,  shall  subsist  entire,  in  such  manner 
that  all  the  states  and  the  people  of  the  Towns  and 
countries,  places  and  distant  posts,  shall  continue  to 
assemble  in  the  churches,  and  to  frequent  the  sacra- 
ments as  heretofore,  without  being  molested  in  any 
manner,  directly  or  indirectly.  These  people  shall  be 
obliged,  by  the  English  Government,  to  pay  thdr 
Priests  and  tithes,  and  all  the  taxes  they  were  used 
to  pay  under  the  Government  of  his  most  Christian 
Majesty.—"  Granted,  as  to  the  free  exercise  of  their 
"  religion,  the  obligation  of  paying  the  tithes  to  the 
"  Priests  will  depend  on  the  King's  pleasure." 

Article  XXVIII. 

The  Chapter,  Priests,  Curates  and  Missionaries  shall 
continue,  with  an  entire  liberty,  their  exercise  and 


functioni  of  curei,  in  the  parishes  of  the  towns  and 
countries.—"  Gronttd." 

AtTICLE  XXIX. 

The  Grand  Vicars,  named  by  the  Chapter  to  admin- 
ister to  the  diocese  during  the  vacancy  of  the  Episcopal 
see,   shall   have  liberty   to   dwell   in   the  towns  or 
country  parishes,  as  they  shall  think  proper.     They 
shall  at  all  times  be  free  to  visit  the  different  parishes 
of  the  Diocese  with  the  ordinary  ceremonies,  and  ex- 
ercise  all  the  jurisdiction  they  exercised  under  the 
Fr«flch  l>)minion     They  shall  enjoy  the  same  rights 
m  case  of  the  death  of  the  future  Bishop,  of  which 
mention  will    be   made    in    the    following   article.— 
"  Granted,  except  what  regards  the  following  articU." 

Article  XXX. 

If  by  the  treaty  of  peace.  Canada  should  remain  in 
the  power  of  his  Flritannic  Majesty  his  most  aristian 
Majesty  will  continue  to  name  the  Bishop  of  the  col- 
ony,  who  shall  always  be  of  the  Roman  communion, 
and  under  whose  authority  the  people  shall  exercise 
the  Roman  Religion.— "  Refused." 

Article  XXXI. 

The  Bishop  shall,  in  case  of  need,  establish  new 
parishes  and  provide  for  the  rebuilding  of  his  Cathe- 
dral and  his  Episcopal  palace;  and,  in  the  mean  time, 
he  shall  have  the  liberty  to  dwell  in  the  towns  or 
pansht»,  as  he  shall  judpr  proper.  He  shall  be  at 
liberty  to  visit  his  Diocese  with  the  ordinary  ceremon- 


iet,  and  exerctie  all  the  jurisdiction  which  his  pre- 
decettor  exercised  under  the  French  D.,iiiinion,  save 
that  an  oath  of  fidelity,  or  a  promise  to  do  nothinfj^ 
contrary  to  his  Britannic  Majesty's  service,  may  be 
required  of  him.—"  7  *i>  artieU  is  comprised  under  the 
"foregoing " 

Article  XXXII. 

The  communities  of  Nuns  shall  be  preserved  in 
their  constitutions  and  privileges:  they  shall  continue 
to  observe  their  rules,  they  shall  be  exempted  from 
lodging  any  military;  and  it  shall  be  forbid  to  molest 
them  in  their  religious  exercises,  or  to  enter  their  mon- 
asteries ;  safe-guards  shall  even  be  given  them,  if  they 
desire  thtm.— "Granted." 

Article  XXXIII. 

The  preceding  article  shall  likewise  be  executed, 
with  regard  to  the  communities  of  Jesuits  and  Recol- 
lects and  of  the  house  of  the  priests  of  St.  Sulpice 
at  Montreal ;  these  last,  and  the  Jesuits,  shall  preserve 
their  right  to  nominate  to  certain  curacies  and  mis- 
sions, as  heretofore.—"  Refused  till  the  King's  pleas- 
"  ure  be  known." 


Article  XXXIV. 

All  the  communities,  and  all  the  priests,  shall  pre- 
serve their  moveables,  the  property  and  revenues  of 
the  Seignories  and  other  estates  which  they  possess 
in  the  colony,  of  what  nature  soever  they  be ;  and  the 
same  estates  shall  be  preserved  in  their  privileges, 
rights,  honours,  and  exemptions. — "  Granted." 
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Article  XXXV. 

If  the  Canons,  Priests,  Missionaries,  the  Priests  of 
the  seminary  of  the  foreign  Missions,  and  of  St.  Sul- 
pice,  as  well  as  the  Jesuits,  and  the  Recollects,  choose 
to  go  to  France,  a  passage  shall  be  granted  them  in 
his  Britannic  Majesty's  ships  and  they  shall  have  leave 
to  sell,  in  whole,  or  in  part,  the  estates  and  moveables 
which  they  possess  in  the  colonies,  either  to  the  French 
or  to  the  English,  without  the  least  hindrance  or  ob- 
stacle from  the  British  Government.    They  may  take 
with  them,  or  send  to  France,  the  produce  of  what 
nature  soever  it  be,  of  the  said  goods,  sold,  paying  the 
freight  as  mentioned  in  the  XXVIth  article;  and  such 
of  the  said  Priests  who  choose  to  go  this  year,  shall 
be  victualled  during  the  passage,  at  the  expense  of 
his  Bntannic  Majesty;  and  they  shall  take  with  them 
their  baggage.— 'TAo'  shall  be  masters  to  dispose  of 
"  thetr  estates  and  to  send  the  produce  thereof,  as  well 
"as  their  persons,  and  all  that  belongs  to  them  to 
"  France." 

Article  XXXVI. 

If  by  the  treaty  of  Peace,  Canada  remains  to  his 
Britannic  Majesty,  all  the  French,  Canadians,  Acadians, 
Merchants  and  other  persons  who  choose  to  retire  to 
France,  shall  have  leave  so  to  do  from  the  British 
General,  who  shall  procure  them  a  passage ;  and  never- 
theless, if,  from  this  time  to  that  decision,  and  French, 
or  Canadian  Merchants  or  other  persons  shall  desire' 
to  go  to  France,  they  shall  likewise  have  leave  from 
the  British  General.  Both  the  one  and  the  other  shall 
take  with  them  their  families,  servants  and  baeeaire  — 
"  Granted."  '^^  **  ' 
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Akticle  XXXVII. 

The  Lords  of  Manors,  the  Military  and  Civil  Officers, 
the  Canadians  as  well  in  the  Towns  as  in  the  country, 
the  French  settled,  or  trading,  in  the  whole  extent  of 
the  colony  of  Canada,  and  all  other  persons  whatsoever, 
shall  preserve  the  entire  peaceable  property  and  pos- 
session of  the  goods,  noble  and  ignoble,  moveable  and 
immoveable,  merchandizes,  furs  and  other  effects,  even 
their  shops;  they  shall  not  be  touched,  nor  the  least 
damage  done  to  them,  on  any  pretence  whatever.    They 
shall  have  liberty  to  keep,  let  or  sell  them,  as  well  to 
the  French  as  to  the  British ;  to  take  away  the  produce 
of  them  in  Bills  of  exchange,  furs,  specie  or  other  re- 
turns, whenever  they  shall   judge  proper  to  go  to 
France,  paying  their  freight,  as  in  the  XXVIth  article. 
They  shall  also  have  the  furs  which  are  in  the  posts 
above,  and  which  belong  to  them,  and  may  be  on  the 
way  to  Montreal ;  and,  for  this  purpose,  they  shall  have 
leave  to  send,  this  year,  or  the  next,  canoes  fitted  out, 
to  fetch  such  of  the  said  furs  as  shall  have  remained 
in  those  posts.—"  Granted  as  in  the  XXVIth  article." 

Article  XXXVIIL 


All  the  people  who  have  left  Acadia,  and  who  shall 
be  found  in  Canada,  including  the  frontiers  of  Canada 
on  the  side  of  Acadia,  shall  have  the  same  treatment 
as  the  Canadians,  and  shall  enjoy  the  same  privileges.— 
"The  King  is  to  dispose  of  his  ancient  Subjects:  in 
"  the  mean  time,  they  shall  enjoy  the  same  privileges 
"as  the  Canadians." 


Article  XXXIX. 

None  of  the  Canadians,  Acadians  or  French,  who 
are  now  m  Canada,  and  on  the  frontiers  of  the  colony, 
on  the  side  of  Acadia,  Detroit.  Michillimaquinac.  and 
other  places  and  posts  of  the  countries  above,  the  mar- 

S.^1  tH  "'^*"^*^^  '^W'*".  remaining  in  Canada, 
shall  be  carried  or  transported  into  the  British  colonies, 
or  to  Great  Britain,  and  they  shall  not  be  troubled  for 


Article  XL. 

The  Savages  or  Indian  allies  of  his  most  Christian 
Majesty,  shall  be  maintained  in  the  lands  they  inhabit: 
If  they  choose  to  remain  there;  they  shaU  not  be  mo- 
tested  on  any  pretence  whatsoever,  for  having  carried 
arms,  and  served  his  most  Christian  Majesty;  they 

InH  ^IX"^  T"  *'  ^^  ^^**'  ""^rty  of  religion. 
S^e«f  "^fP  *««•  "i^ionaries.     The  actual  vSars 

SSS  "^u^l  "^°P'  ^'''"  '^^  ^P'^<=°P^'  See  shall 
be  filled,  shall  have  leave  to  send  to  them  new  Mis- 
sionaries   when    they    shall    judge    it    necessaiy.l 

''rZTrefZ7'   '''  '"'  "''''''  ""''''  "^  ^-«  «'- 
Article  XLI. 

.J^''  ^i?**'  ^^^'^'^'  a«d  Acadians  of  what  sute 
and  condition  soever,  who  shall  remain  in  the  colony 
shaU  not  be  forced  to  take  arms  against  his  mo!t  Oiris-' 
Uan  Majesty  or  his  Allies,  directly  or  indire^tl^  on 
any  occasion  whatsoever;  the  British  Government  haU 
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only  require  of  them  an  exact  neutrality.—"  They  be- 
come Subjects  of  the  King." 

Article  XLII. 

The  French  and  Canadians  shall  continue  to  be  gov- 
erned according  to  the  custom  of  Paris,  and  the  Laws 
and  usages  established  for  this  country,  and  they  shall 
not  be  subject  to  any  other  imposts  than  those  which 
were  established  under  the  French  Dominion.— 
"  Answered  by  the  preceding  article,  and  Particularly 
"by  the  last."  ' 

Article  XLIII. 

The  Papers  of  the  Government  shall  remain  with- 
out exception,  in  the  power  of  the  Marquis  de  Vau- 
dreuil,  and  shall  go  to  France  with  him.  These  papers 
shall  not  be  examined  on  any  pretence  whatsoever.— 
"  Granted,  with  the  reserve  already  made." 

Article  XLIV. 

The  papers  of  the  Intendancy,  of  the  offices  of 
Comptroller  of  the  Marine,  of  the  ancient  and  new 
treasurers,  of  the  King's  magazines,  of  the  offices  of 
the  Revenues  and  forges  of  St.  Maurice,  shall  remain 
in  the  power  of  M.  Bigot,  the  Intendant;  and  they 
shall  be  embarked  for  France  in  the  same  vessel  with 
him ;  these  papers  shall  not  be  examined.—"  The  same 
"  as  in  this  article." 


Article  XL  V. 

The  Registers,  and  other  papers  of  the  Supreme 
Council  of  Quebec,  of  the  Prevote,  and  Admiralty  of 
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tfie  said  city,  those  of  the  Royal  Jurisdictions  of  Trois 
Rivieres  and  of  Montreal;  those  of  the  Seignorial 
Junsdictions  of  the  colony;  the  minutes  of  the  Acts  of 
the  Notaries  of  the  towns  and  of  the  countries;  and 
in  general,  the  acts,  and  other  papers,  that  may  serve 
to  prove  the  estates  and  fortunes  of  the  Citizens,  shall 
remain  in  the  colony,  in  the  rolls  of  the  jurisdictions 
on  which  these  papers  depend.—"  Granted." 

Article  XLVI. 

The  inhabitants  and  Merchants  shall  enjoy  all  the 
privileges  of  trade,  under  the  same  favours  and  con- 
ditions granted  to  the  subjects  of  his  Britannic  Ma- 
jesty, as  well  in  the  countries  above,  as  the  interior 
of  the  colony.—"  Granted." 

Article  XLVII. 

The  Negroes  and  panis  of  both  sexes  shall  remain, 
m  their  quality  of  slaves,  in  the  possession  of  the 
French  and  Canadians  to  whom  they  belong;  they  shall 
be  at  liberty  to  keep  them  in  their  service  in  the  colony 
or  to  sell  them;  and  they  may  also  continue  to  bring 
^tm  up  in  the  Roman  Religion.-"  Craw^^d,  except 
those  who  shall  have  been  made  Prisoners." 

Article  XLVIII. 

The  Marquis  de  Vaudreuil,  the  General  and  Staff 
OCcers  of  the  land-forces,  the  Governors  and  Staff 
Officers  of  the  different  places  of  the  colony,  the  Mill- 
tary  and  Civil  officers,  and  all  other  persons  who  shall 
leave  the  colony,  or  who  are  already  absent,  shall  have 
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leave  to  name  and  appoint  Attomies  to  act  for  them, 
and  in  their  name  in  the  administration  of  their  effects, 
moveable  and  immoveable,  until  the  peace;  and,  if, 
by  the  treaty  between  the  two  crowns,  Canada  does 
not  return  under  the  French  dominions,  these  officers, 
or  other  persons,  or  attomies  for  them,  shall  have  leave 
to  sell  their  manors,  houses,  and  other  estates,  their 
moveables  and  effects,  etc.,  to  carry  away  or  send  to 
France,  the  produce  thereof,  either  in  bills  of  exchange, 

5^vwtt"  °^  °**'"  ''^"™''  *«  '^^  mentioned  in  the 
XXXVIIth  Article.—"  Granted." 

Article  XLIX. 

The  inhabitants,  and  other  persons,  who  shall  have 
suffered  any  damage  in  their  goods,  moveable  or  im- 
moveable, which  remained  at  Quebec,  under  the  faith* 
of  the  capitulation  of  that  city,  may  make  their  repre- 
sentations to  the  British  Government,  who  shall  render 
them  due  justice  against  the  person  to  whom  it  shall 
belong.—"  Granted." 


Artic.      u,  and  last. 

The  present  capitulation  shall  be  inviolably  executed 
m  all  Its  articles,  and  bona  fide  on  both  side  twith- 
standing  any  infraction,  and  any  other  pretenc.,  with 
regard  to  the  preceding  capitulations,  and  without 
makmg  use  of  reprisals.—"  Granted." 

POSTSCRIPT. 
Article  LI. 

The  British  General  shall  engage,  in  case  any  In- 
dians remain  after  the  surrender  of  this  town,  to  pre- 


vent  their  coining  into  the  towns,  and  that  they  do 
not,  in  any  manner,  intuit  the  subjecU  of  his  most 
Christian  Majesty.—"  Core  shall  be  taken  that  the  In- 
"  dians  do  not  insult  any  of  the  subjects  of  his  most 
"  Christian  Majesty." 

Article  LII. 

The  troops  and  other  subjects  of  his  most  Christian 
Majesty,  who  are  to  go  to  France,  shall  be  embarked, 
at  latest,  fifteen  days  after  the  signing  of  the  present 
capitulation.—"  Answered  by  the  Xlth  Article." 
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Article  LIII. 

The  troops  and  other,  subjects  of  his  most  Christian 
Majesty,  who  are  to  go  to  France,  shall  remain  lodged 
and  incamped  in  the  town  of  Montreal,  and  other  posts 
whidi  they  now  occupy,  till  they  shall  be  embarked 
for  their  departure;  passports,  however,  shall  be 
granted  to  those  who  shall  want  them,  for  the  different 
places  of  the  colony,  to  take  care  of  their  affairs.— 
"  Granted." 


Article  LVI. 

All  the  officers  and  soldiers  of  the  troops  in  the  ser- 
vice of  France,  who  are  prisoners  in  New-England; 
and  who  were  taken  in  C^da,  shall  be  sent  back,  as 
soon  as  possible  to  France,  where  their  ransom  or  ex- 
change shall  be  treated  of,  agreeable  to  the  cartel ;  and 
if  any  of  these  officers  have  affairs  in  Canada,  they 
shall  have  their  leave  to  come  there. — "  Granted." 
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Artict*  LV. 

♦K^  \^  °*^**"  °'  **"*  ^»"*^'  *e  MiUtia.  and 
tfte  Acadians,  who  are  prisoners  in  New-England,  they 
"hall  be  sent  back  to  their  Countries. 

Done  at  Montreal,  the  8th  of  September,  1760. 

"VAUDREUIL." 

Granted,  except  what  regards  the  Acadians.    Done 
in  the  Camp  before  Montreal,  the  8th  September,  1760. 

"JEFFERY  AMHERST." 


The  FOURTH  ARTICLE  of  the  DEFINITIVE 
TREATY  of  PEACE, 

CONCLUDED 

« 

Between  the  KINGS   of  GREAT   BRITAIN   and 

FRANCE  on  the  loth  day  of  FEBRUARY, 

in  the  Year  1763. 


CONTAINING 

The  Cession  of  Canada  to  the  Cronm  of  Great  Britain. 

His  most  Christian  Majesty  renounces  all  preten- 
sions which  he  has  heretofore  formed,  or  might  form, 
to  Nova-Scotia,  or  Acadia,  in  all  its  parts,  and  guar- 
antees the  whole  of  it,  and  all  its  dependencies,  to  the 
King  of  Great-Britain. 

Moreover,  his  most  Christian  Majesty  cedes  and 
guarantees  to  his  said  Britannic  Majesty,  in  full  right, 
„anada,  with  all  its  dependencies,  as  well  as  the  Island 
of  Cape  Breton,  and  all  the  other  islands  and  coasts  in  the 
Gulf  and  River  of  St.  Lawrence,  and  in  general,  every- 
thing that  depends  on  the  said  countries,  lands,  islands 
and  coasts,  with  the  sovereignty,  property,  possession, 
and  all  rights  acquired  by  treaty  or  otherwise,  which 
the  most  Christian  King  and  the  Crown  of  France 
have  had,  till  now,  over  the  said  countries,  islands, 
lands,  places,  coasts  and  their  inhabitants,  so  that  the 
most  Christian  King  cedes  and  makes  over  the  whole 
to  the  said  King,  and  to  the  crown  of  Great-Britain, 
and  that  in  the  most  ample  manner  and  form,  without 
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rettriction,  and  without  any  liberty  to  depart  from  the 
•aid  guaranty  under  any  pretence,  or  to  disturb  Great- 
firitain  in  the  poaseMion  aoove-mentioned. 

Hii  Britannic  Majesty,  on  hit  side,  agrees  to  grant 
the  liberty  of  the  Catholic  religion  to  the  inhabitants 
of  Canada ;  he  will  consequently  give  the  most  effectual 
orders  that  his  new  Roman  Catholic  subjects  may  pro- 
fess the  worship  of  their  religion,  according  to  the 
rites  of  the  Roman  church,  as  far  as  the  laws  of  Great 
Britain  permit 

His  Britannic  Majesty  further  agrees,  that  the 
French  inhabitanU  or  others  who  had  been  the  sub- 
jects of  the  most  Christian  King  in  Canada,  may  retire 
with  aU  safety  and  freedom  wherever  they  shall  think 
proper,  and  may  sell  their  estates  provided  it  be  to 
subjects  of  his  Britannic  Majesty,  and  bring  away  their 
effects,  as  well  as  their  persons,  without  being  re- 
strained in  their  emigration,  under  any  pretence  what- 
soever, except  that  of  debt,  or  of  criminal  prosecutions ; 
the  term  limited  for  this  emigration  shall  be  fixed  to 
the  space  of  eighteen  months,  to  be  computed  from  the 
day  of  the  exchange  of  the  ratification  of  the  present 
treaty. 


